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FIRST AMENDMENYL TO
AGREEMENT FOR DESIGN/BUILD SERVICLES

This First Amendment to Agreement for Degign/Ruild Services is made this day of
Ouctober, 2004, by and among B&EB HOLDINGS, INC., an Arizona corporation 4/b/a the
ARIZONA CARDINALS (the “Team™), (he TOQURISM AND SFORTS AUTBOIITY (the
<Anthority™). & coipuiate and political body of the Etate of Arizony with gll the rights, powers
and imunuuitios of municipal corporations and HUNT CONSTRUCTION GROUP, INC., an
Indiana corporation (the “Design/Builder™). The Team, the Authonty and the Design/Builder are
collectively refeyred 1o as the “Pariies.” The Team and the Authority, collectively, svinolimes dre
referred io as the “Owner.”

RECITALS

A The Partics previously ontcrod into that certain Agresment for Decign/Build
Services dated August 12, 2003 (the “Design/Build Agreement”™).

B. The Parliss uow wish to amend the Design/Duild Agrooment ag set forth below.
AGREEMIENT

NOW, THEREFORE, for good and valuable consideratinn, the Partics agree that the
Design/Build Agreement is hereby amended as follows:

1. Scction 1.5 is amended fo add a definition of “CPM Schedule” as follows:

“CPM Schedule” means the schedule witli a tine lined logic network diagraim,
which the Desigi/Builder submils as part of the Monthly Roport pursuant to Section 2.4.6
and Exhibit P.

2. The cmrrem definilivn of “Scliedule” is deleted in its entirety and the following is
substituted in it place.

“gehedile’” means the schednls of milestone dates altached us Exlibit C (o this
Agrceent, as Bxhibit C is modified from fime to time pursuant 1© the ierms of
this Apreement. Exhibit C covers the period only untl approximately six months
prior to the Substantial Completion Date. Pursuant o Section 5.1, Exhibit C will
he revised to include the period through the Substantial Completion Date.

3. Section 2.2.5 is delsted in its entivety and the following is substitued in its place:

2.2.5 Desigr/Builder’s desigu seivices shiall be performed as expeditiously as is
consiatent with the Standard of Care and the orderly progress of the Work
in sceordance with the Schedale. “Lhe delivery of the Froject design
services shall conformn (o (he Schedule then in efféct. The Schedule
cuutcmplates periods of time required for approval of submissions by
authorities having jurisdiction aver the Project. Prior to the start of mass
excavation, the Design/Builder will sel forth on ExhibitH all items
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auticipated by the Design/Builder to require such approval. Delays caused
by jurisdictionnl approval processes with respect to thase items on
Exhibit H are not the responsibility of the Design/Builder, except to the
extent the delay is due to the negligence or failure to iultill a responsibility
of the Design/Builder, its Subconliaclors, or anyone dircetly or indirecdy
cmploycd by any of them or for whose acts any of thom may be liable.
The Design/Builder shall provide as part of its monthly reports, updated
cash flow projections and comrelations between the payments to be made
fo the Design/Builder hereunder and the design services and deliverables
lo be furnisbed by e Desipn/Builder su hal he Owner and the
Design/Duilder will be able To anticipate when payments may become duc
to the Design/Builder and determine periodically whether they in fact are
fine an account of the design services and dehverahles actually having
heen fimished. The Desigri/Builder may not changs the manner of paying
Bor design services from a2 fixed foe to a time and matesials Lasis, oL
veduce the nmount budgeted for design services in the Project Budget,
without approval by the Owner. The ecush flow projections and
carralations fo he prepared hy the Design/Builder shall reference and
incorporate the payment schedules atrached to the Iterim FA Consuling
Agrooment aud the Ieuiu DA Censulting Agieouwent. The Scledule
roflects the milesions completion dotes of all preliminary deaign,
echeduling, subcontractor bidding; all updates theveof, all design
acfivities, suhmitials o goverming aithorities; constriction schedules: and
other submgittals tequired by the Owner.

3 Section 2.2.6 is deleted in it entirely and the following ie substituted in its piace:

23,6 The Owner shall comply with the Schedule with reapeet to the rovicws,
approvals and other actione required of it during the Design Phase. The
esign/Ruilder shall not be responsible fivr any delay in degign servines
rendered by the Facility Architect or the Design Architect 1o the exrent
such services are rendered with respect to work that the Owier is direeting
pursuant to the terms of the Interim FA Consulting Agreement or the
rerim DA Consulting Agreement. Any such delays ghall be treated as an
Owner Delay. The Farties acknowledge that ag of the date of execntion off
(his Agrecinen, thers i no such delay.

4, Seetinn 2 4.6 iz delated in its entivety and the following is suhefimutert in ita place:

246 As provided in the PMA, the Design/Builder shall provide monthly
reports, no later than the 10th day of the month following the month which
is the subject of the report, to the Uwner on the progress of the Worlk,
which repusts shall Le prepued iu o naannes sod U oa formt jcasupably
acceptahle to the Qwner. Jn eddition to quality assurance and control
reports from the Faeility Architect, sach report shiould include, but not be
Lirmited to, the jtems in Exhibif . 1he monthiy report shall be subhmitted o
the Owner [ur informatous] purposes only. The Owner shall have no

2
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obligation o review the repozrr, and if reviewed, the Owner sidil have no
obligation to cornment on the report, even if the Owner perceives ertors or
omigsions thersin. The Owner’s failire to review the monthly report ar
corment thereon cannot be used by the Design/Builder to support a clain
against the Uwner or defend a claim by the Uwner.

Section 4.1 is deleted in its entirery and the following is substituted in its place:

4.1 SELF-PERFORMED WORK., The Desiguw/Builder shiall Le peimnilsd w
porform portions of the Worle through its own forces after obtaming the
Owner’s writlen consent end esigblishing 1o the satislaclion of the Owner
that its price for such work is compatitive. Attached as Exhibit K e
procedures for The Design/Builder lo follow in pricing its self-performed
work. The Owier's cousonl shall pol be unreasonably  withheld,
conditioned or delayed. '

Secrion 4.2 is deleted in irs surirery and ihe following is subsritured in its place:

4.2 SURCONTRACTOR. A Subtontractor is a person or entity that has a
direct coniract wirth the Design/Builder 1o perform any consiruclion or
design seiviess o other wok, i W supply equipuent, services, or
meterinls in commnection with the Work. The ferm Subcantracror includes
not only any contractor and designer or comeultant, but also a vendor of
matenals and eqiipment. The term Subcontractor daes not include any
separate contractor empleyed by the Owner or any such separafe
covtiactor’s subconuactors; provided, howover, (e fuct thal & contraclor
or consulfant wos previously employed by the Owner docs not affect the
status of such entity as a Subcontractor herevnder. A Sub-Subcontractor is
2 person or emity that has a divect confract with a Subcontracien io
perform or fumish any portion of the design or constuction Work
(including, without limitation, any cquipment or materizls w suimestion
therewith) and, unlecs otherwisa noted herein, is hexeby included within
the definition of Subcontractor as used herein. The Design/Builder shall
remain responsible and liable te the Owner for the performance andfor
nonperfoonance of any of the design or consttbelion Work by
Design/Builder’s Subcogiractors, The Design/Duilder shall provide copies
of all Subksantracts and any amendments to the Owner.

Scction 4,3 s delcted in its entirety and the following is substitufed i iis place:

4.5 SUBCONTRACTS. No Subcontractor shall be permmitied ta perform any
of Qw Work wiless ad wilil the Design/Builder has exectitied 24 SonEract
_with such Snbeontractor. The Design/Builder shall provide the Owner
with 2 wniten deseription of the pracedurer by which the Design/Ruilder
will eontragt with Subconfractors and by which Subeconfractors will
contraclt  with  Sub-Subcuniractors. These procedurss include the
Dcsign/Builder®s plans for participation by DBDs pursuant to AR.5. § 5-
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313. The Owner may designate specific peraons or cntitics from whom the
Design/Builder ghall obtain bids; however, the Design/Builder shall not be
required, to contract with anyone to whom it lias a reasonahle objection nor
shall it confract with anyone fo whom the Owner has a reasonable
objection. The Design/Builder shall ensure (hal all vonluacts witly the
Sybcunuactors end all contrasts between Subconiractors and Sub-
Subcontractors shall cornply with the procedures established pursuant to
this Section 4.3. All comirarts with Suheonotractors and all confracis
hetween Subconiractors and Sub-Subconraciors {1) shall tncorporaze the
terms of this Agreomeut to (e extent applicable o the work 0 be
performed by such Subcontractor or Sub-Subsontractor; (2) shall
expressly preserve and protect the rights of the Owner under this
Agreement with respecr ta the worle io he performed by the Subcontractor
or Sub-Subcoptractor so that the contractng thereof will not prejudice
such rights; (3) shafl obligale vach Subroubiaciol 1o joiu i any dispute
resolution prosusding in which tho Qwnor and the Design/Builder are
parties; and (4) shall include provisions allowing such contract to ‘be
assigned to the Owner in accordamee with this Apresment. The
Design/Builder hereby assigns 1o the Owner all Subcontracls, sub-
Subcontracts, desipy agiecments, wd puchase orders, provided that such
assignment shall be effective only il this Agreement is tenninated pursuant
to Sections 12.1, 12.2 or 12.4. Thiz assignment shall be svbject o any
rights that the performance hond surety may have should it elect io
complete the Work. The Design/Builder and Design Consultans ghall
allow e Owier’s Representatives to review all Subcontractor and Sub-
Subcontractor bids and proposals against tho thon current Scope, Project
Rudgpet and Schedule. The Design/Builder shall make a regular accounting
f¢ The Owner regarding amounts approved and amountls anticipated for
worl which has nol yet boen approved bul which way Le cugtiasted. The
Design/Builder shall submit all proposed Subcontracts to the Owner for its
review. The Owner shall have 2 reacomable period of tme prior to
execntion of such Suhcantracis 1o conduci such review and provide the
Design/Builder with comments, if auy. Such review and/or comments by
the Owaer arc made subject to the provisions of Section 3.5.

8. Section 5.1 is deleted in ils entirety and the following is substituted In its place:

51 SCHEDULE. The Porties sgree that time is of the essence. The
Design/Builder will commence and shall diligently complete the Worlk in
aceordance wirt the Schedule  The Schednle may he revised only hy
agreement of the Parties. At the iime nine montls prior to the Subsiantial
Completion Dats, the Dosign/Duilder shell submit to the Owner a
supplement to the Schedule covering the last six months prior to the
Subsrantial Completion Date.  Such supplemeni shall set forth milesione
dales with al deast (he feyuency aud detwil of BxLibii €, I bLeiay
nnderstood by the Parties that the final menthe of construction require the
strictest adherence to the Schedule. The Owner shall have reasonable

4
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approval rights of such supplement 1© the Schedule. Whenever the (erm
Schedule is used in this Agreement, unless otherwise cxpressly noted, it
ghall be deemed to mean the Schedule aitached hersto as Exhibit C, as It
may be amended fiom fime to time pursnant w the terms of this
Agresment. ‘I'he Design/Builder, on a monthly basis, and in a format
agreed to by the Owner, shall provide the Owrer with a cortificadon (hat
4]l Wuik is pocceding in conformance with the Scheduole and that vo
milestone date is in jeopardy of boing missed; or if not, e detailed report
chowing any component of the Work falling behind the Schedule, together
with a “recavery schedule” showing the Desigw/Builder's plan 1o
accelerate such Work, Furthermore, if at any ume the Degign/Bufldey fails
to el any wilestoue date shown on the Schedule, within ton (10) days
the Design/Builder shall also submit to the Owner a *“recovary scheduls™
showing e Design/PRiilder’s plan to accelerate such Work. Such
monthly Schedule update shall ulso Inciude an update of the CPM
Schedule (with, & time lined Jogic netwark didggimn), whiclhh CPM 3clieduls
may be modificd by the Design/Builder from time to fime in its reesonable
discretion, provided that no such modification shall impact the Schedule.
Such Schedule update shall be submitted to the Ovwmer for infrrmational
purposes only. The Owner shall have no obligarion 1o review the update,
and jf reviewed, he Owuer slill bave uo obligativn w commoent on te
update, even if’ the Owner porecives crrors or omissions thercin. The
Owner®e failure to review the Schedule update or comument thereon cannor
he nsed by the Design/Builder fo support a claim against the (wner or
defend a claim by the Owner.

9. Scotion 5.5 s deleted in its entirety and tha following is substitnted in its place:

8.5 FAILURE TO MEET FINAL SCHEDULE; ACCELERATION OF
FINAL SCHEDULE, Except as otherwise expressly provided for in this
Agreement, the Design/Builder shall bear the risk of any delay and agrees
to do whatever is reasonably required to maiovain the Schedule, IF ar any
time dunng the performance of the Work, the Design/Builder falls behind
the Schedule by more than four (4) weeks (exeep: It shall be only lwo (2)
weeks if lcss than one year romains bofore the required Substantial
Completion Date) or the Owner reasonably believes that the
Nesign/Butlder will not be able To achiove the Schedule, and the
Design/Builder cannol reasonably demonsitaic by medns of & rscovery
plan that the Schedule can be achieved, then the Ovwner may require the
Design/Builder 1o take whotever steps may be necessary and reasonably
poasible 10 accelerate go as to complete the Work in sccordance with the
Schedule. The Owner may require {but shall not be obligated 10}, without
liinitation, the use of labor on an overtime or shift basis. [Except as
provided in Section 7.3.8, the additional costs and expenses associated
with such overlime or shifi labor or other accelaration shall constitute a
reimbursable Cost of the Worl, Furiher, to the exient the delay causing
sl gcoeletativn royussiod Dy Qe Owir s oue for whiclh the

2
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Desigr/Butider otherwise would be entitled to 2 (irue oxlepsion pursuaut 1o
(e terms of this Agreement, the CMD shall be increased by such
noecleration cost in accordance with the texms of Section 5.6 below.

4. Exhibit C is delsted in its orirely and s suaterial attached hereto as Dxhibit C is

substituted in its place.

5 'I'he reference in Exhibit P to “the current Schedule (including the vost-luaded CPM
- Schedule)” is cliauged 1o “the current Schedule and CI'M Scheduls.”

This First Amendment is enfered into as of the day and year frst writich above.

THE TEAM:
R&R HOLDINGS, INC,

an Arizona corporation, d/b/fa
ARIZONA CARDINALS

vy W RO BLD

Title: Vice Presideni & Generadl Counsel

THE AUTHORKITY:

THE TOURISM AND SPORTS AUTHORITY,
a political subdivision of the State of Arizona

)

DESIGN/BUILDER:

HUNT CONSTRUCTION GROTTR, TNC.,
an Indiana corporation

:%‘EW %“‘-‘%‘L — 3

By
Titlerpbel N\ ( j
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EXHIRIT C

SCHEDULE

Huut Project Schedule dated Qctober 8, 2004

1282825
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