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Via Hand Delivery
Mr. Will Manley

City Manager

City of Tempe

31 East Fifth Street
Tempe, Arizona 85280

Re:

Nofice of Claim®

Tdear Mr. Manley:

The Arizona Tourism and Sports Authority (“TSA’) formally notifies the City of Tempe
(“Tempe™) that the TSA asscris claims against Tempe arising out of the representations and
assurances Tempe guve o TSA as part of the site sclection process for TSA’s proposed
wultipwpose facility developroent (including, but not limited to, a new football stadium for the
Arizona Cardinals), gencrelly roforred to herein as "the Project”. This notice also extends to
claims relating to the contractnal rclationship between TSA and Tempe that was created when
those parties cxcouted & Memorandum of Understanding ("MOU") on February 13, 2001,
selocting the site at Priest Drive and Washington Avenue in Tempe for construction of the
Project. Ag detailed herein, Tempe is lizble to TSA for substantial damages 28 a result of

Tempe's conduct relating to the site selection process.
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LAVW OFFICES
MARISCAL, WEEKS, MCINTYRE & FRIEDLANDER, F.A.

2901 NORTH CENTRAL AVENUE
SUITE 200

PHOENIX, ARIZONA 86012-2705

(002) 2055000

TCLCP| ONE:
FAX:  (002] 2888100

WRITER'S DIRECT LINE: (802) 285-5021%
E-MAIL: Davld. Thompson@mwmf.com
OUR FILE NO. 11445-1

March 4, 2002

1 TSA daes not believe it ia required to give 2 notice of claim, but it nonetheless desireg to confirm in writing the
pocition TSA articulated in the meeting held with Tempe representatives in TNA's offices on January 3, 2002,
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City Manager
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I. INTRODUCITION

TSA issued a Request for Site Proposals ("RFP") on September 5, 2000. In the RFD,
TSA enumerated eriteria for a sile (0 be selected. One of those criteria was a requirement that
the proposed site meet applicable FAA regulutions for flight paths and noise levels.

As discussed herein, when Tempo and TSA executed the MOU, Tempe contractually
obligzled itself ta deliver a site upon which the Project could be constructed. This meant that the
site must be free of legal or ropulatory impediments to the construction of the Project. Indeed,
Temps repeatedly represented to TSA during the period leading up to the MOU that "preliminary
approval" from thc FAA had been obtained and the MOU reflected the parties' understanding

that FAA spproval was a mere formality.

It is clear from the record that 'I'empe never advised TSA correctly with respect Lo the
EAA so-called "approval” process, either hefore or following the execution of the MOU.
Tempe's aviation consultants first advised Tempe (and Tempe represculed to TSA) that a
struchure less than 230 feet above ground level ("AGL") would be permitted by the FAA; then,
these same consultants indicated a structure under 200 fust AGL would be required to pass FAA
muster. In each case, TSA expended substential sums on planning and design work, site
evaluatlon and the like, In roality, given the proximity of the Tempe site to Sky Harbor Airport,
virtually any structure would require notice o the FAA and an FAA determination of whether

such slruclure constituted a hazard to air navigation.

What Tempe's consultants also failed to advise TSA is that such a hazard/non-hazard
determination has both objective and subjective components. The subjective compnonent has
permiticd Phoenix and other “hostile”" parties to place the stadium issue into a significantly
politicized context. Thie in turn resulted in substantial and regrenable delays {n the Project,
wasate in the form of cleanup of the original site, increased legal and consultant fees nol
contemplated by TSA, and substantial increases in insurance premiums resulting from the events
of September 11. Had TSA been zhle to keep the Project on schedule, thuse costs wounld have

been avoided.

TSA was certainly entitled 10 rely on Tewmpe's asserted expertisc in this ares.
IInfortunately, Tempe was desperale 1o be awarded the site, gambling with TSA and the
taxpayers' money that the FAA problems Tempe knew about but never shared with TSA could
be worked our, TSA never agreed Lo, or was even aware of, such a gamble.
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1l BACKGROUND

A.  The Site Selaction Procesg

The TSA invited interested parties to submit proposals (hal would vuiling all aspects ofa
proposed facility, including financing, traflic, aenities, parking, cnvironmental issues and any
special advantages or problems with the site. In conjunction therewith, Tempe submitted to TSA
a “Proposal [or Multipurposs Stadium Facility” (the “Proposal”), datced Decomber, 2000, and

transmitted to TSA on or about January 5, 2001,

The “Ovcrview" in the Proposal emphasized the advantages of the Tempe site in texms of
its location and nccessibility, as wall as the ability of Tempe to ‘“‘get the job done” in terms of
essuring the success of the Project. The site’s proximity to Sky Harbor International Airport was
couched in unambiguously positive terms. The fallowing ara excerptr from the Overview:

‘"I‘empe s proposed szte clearly prcvides an extranrdmary Val]ay In::annn that can be
T A Spors V'S ISqL ! X

“This urban setting is juat ane-half mile from Sky Harbor International Airport and links
together the premier business and entertainment destinations in the Valley."

“Tempe’s central location offers excellent freeway linkage to the entire metropolitan area
and is within five minutes of Sky Harbor Intemational Airport."

In the sectlon of the Proposal describing the actual site, Tempe bricfly addressed any
regulatory issues presenled because of the site’s proximity to Sky Tlarbor Airport. The Proposal
indicated (he fuHlowing:

Based on (he proalmity of this site to Sky ITarbor International Airport, a noise study
(Appendlx G) was also conductcd to a;d the toam in stadium demgn. A Erehminw
v tioy ion r ond

_-_a puter 1 ) or CON -_ ) gral requirements
applicati review wi iy 'ttsdu ite jon. (emphasxs added)

Aas indicated in the praceding excerpt, Tempe submitied 2 Noise Study measuring the
noise levels generated by sircraft taking off and landing at Sky Harbor, a8 measured at a point
near the proposed site. One of the conclusions of the Noise Study was that “current site

cl-38 'd rESBs@seske 0L BATS S8 €9 SA33OM 3 WOSTHUW Hd SK:ET CORE S0 oW



gop efeg -0l 0018 982 209-uwoiyd Fri€l Z0-80-4TH  paajeaey

MARISCAL WEEKS McINTYRE & FRIEDLANDER, P.A,

Mr. Will Manley
City Manager
Clty of Tempe
March 4, 2002
Page 4

environmental nofse levels would not negatively impact the intended activities to be associated
with this preject.™ (Appendix G, p. 2 of Rsport)

Tempe’s proposal also contained detailed studies and information about traffic, parking,
enviromnental issues and other matters germane to TSA's determination of the desivability of the
sits, IHowover, other than the language refsrred to above, there was nothing in the Proposal
rclating to any potential FAA isaucs, such as height restrictions, regulatory approvals or any
othor possible FAA-related impediments to TSA’s sclcction of the site, Even if onc assurnos &

benign interprefation - -~ that Tempe did not intentionslly mislead TSA - - the above-cited
statement inadequately summarized the FAA issue and certainly left the impression that Tempe
knew how the FAA process worked. As discussed below, Tempe was wrong from the

beginning.

By supplemental submission dated January 20, 2001 (the “Response™), Tempe addressed
certain follow-up questions specifically raised by TSA after TSA reviewed the Proposal, Many
of TSA’s follow-up questions related 1o such items as revenue projections, traffic, environmental
issues, site development and other mallers. However, TSA asked the following yuesiion, Lyped
in bold, and Tempe's answer follows:

Ifow is the proposed sitc situated vis-a-vis thc take-off and approach paths for
airlincs at Sky Harbor? Are FAA approvals required? What would be the height of
planes and neisc levels over the Sindium? The proposed site is situated on the north side of
the Salt River, which is the agreed upon flight corridor, very similar to Sun Devil Stadium on the
sauth gide of the Salt River. The height of planes within the proposed stadium area during
landing operations to the west is approximately 500-600 feet. Temnpe’s aviation consultant,
Williams and Associates, has been working with the regional office of the FAA and received a
preliminary appraval. kinal application will be made upon site selection and finalization of
stadium location. A noise srudy of the site was included in Tempe's original response.

TSA selected the Tempe site on February 13, 2001, TSA and Tempe thervupon snlered
into 2 Memorandum of Understanding (the “MOU™), delinealing the rights uud obligativns of the
parties in copnection with construction and operation of the mullipurpose fucilily site. At

Section 11 of the MOU, the parties agroed as [Ollows:

Immediatecly vpunt the Authority’s selection of the Stadium crientation, Tempe will

submit a request to the PAA for a det tion that the Stadi d its opcrations (inel
operations for events with the retra g roof in an open position) do not vielate FAA height and
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noise restrictions, and will use ite best efforts to secure such a determination as soon as possible

and by June 1, 2001. (emphasis added)

As will he discussed helaw, the preceding formulatinn of the FAA {ssue fn the Response
s misleading: FAA regulations do not provide for any sort of “‘preliminary approval”. Nor is
there a simple "per se" rule of violation/no violation of FAA height restrictions for any strucnure
of the proposed size ol the stadjurn, within ke site's distunce to Sky Harbor Allport,  Indeed,
under the regulatory stoucture in place, thers is, strictly speaking, no FAA “approval” of any
particular project. Rather, the Code of I'ederal! Regulations requires, at 14 CTF.R. Part 77,
submission of notice to the FAA of a preposod construction project covered by Part 77, and a
determination by the FAA whether such project constitutcs a “hazard te air navigation.” The
issuo for Tompe to present to TSA should have been whether or not the proposed stadium site
constituted, in the FAA’s view, a hazard fo air navigation, Even thouph the FAA has no formal
enforcement authority to reject or enjoin construction of a hazard to air navigation, all parties
seem to recognize that a hazard determination by the FAA would for all practical purposes mean
that the Project as sited could not go forward. Indeed, under state law, a "hazard to air
navigatinn" is a nuirance, and Phaoenix filed a state-court lawsuit to enjoin consmuction of the

stadinm on the gronnds that it constintied 2 nuisance.

B. FAA Prohlems With the Site

On or dboul February 16, 2001, the news media began making inquiries to Tempe about
{lis status of FAA approval of the stadium site. An internal Tempe memorandum (the “2/20/01
Mcmorandum®”) dated February 20, 2001, writton by Steve L. Niclsen, the Redevelopment
Director, confimmod that Tempe’s actions in rogard to FAA issucs were at marked variance with
the disclosurcs and rcpresentations made to TSA, The 2/20/01 Memorandum indicated that
Tempe’s aviation consultant had contacted an employee of the FAA’s Los Angeles office in
November, 2000, and outlined the general location of the proposed stadium, indicating a
proposed height of 190-230 feet. Based on that conversation, Mr. Nielsen stated that “we were
later told that 2 Dennis Hughes, a senior FAA official ran the site through their computer model
and that there were no fatel flaws”™ While the 2/20/01 Memorandum does not define “fatal
flaws"”, nor does the 2/20/01 Memorandum identify the person whao so advised Tempe, it appears
that Tempe evidently had at least some concermn about FAA problems as early as December 1,
2000, becanse, Mr. Nielsen noted, “the stadium team [for Tempe] made the decision to wait until
after final selection for further contact with the FAA to Insure that Phoenix (Sky Harbor) did not
unfairly weigh into the selection process.” Tempe also had to have known thal TSA was relying
on Tempe for FAA expertise since TSA had nv FAA cousultaut of Its own,
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The 2/20/01 Memorapdum indicatcd that the only additional steps that Tempe had tken
with respect to FAA issucs since Docomber 1, 2000 was to ask its FAA consultant *“to run the
more defiaitive site through his computer model (reported to be the same s< the FAA) and give
us a Leller of Opindon on the suitabilily of the site.” “The consultant issued a letter daled
February 7, 2001, stating that "based on the height of 230 feet that we discussed previously, we
de not sco eny problem with the structure as proposed hased on the FAA obstruction wvaluation
criteria.” The "we" in the lettar clearly refers to Tempe's privaie consultunt, and got to the FAA,
TSA uf that point had no reason not to rely on Tempe, and in fact did rely on Tempe, much to

TSA's detriment.
The 2/20/01 Memorandum acknowledges that, contrary to the reprosentation to TSA that
FAA “preliminary approval” had been obluined, Tempe “relied solely on our aviation consultant,

as we did not want to give Phosnix any reason to object to our site,” (emphasis added) This
statement suggests that Tempo had made the decision to obtain the site first, and deal with the

KAA issues {ater.

Tempe assumecd the role of expert with respect to FAA issnes and TSA had every reason
to xely on Tempe. Tempe was simply wrong about the FAA regulatory frammeworXk, since Tempe
continually and wrongly asserted to TSA that a structure of a particular height would be
acceptable to the FAA. What that height was varied from under 230 fuel in January-February
2001, to uader 200 feet in April 2001. But none of this was kuown by TSA when it awarded the
sitc to Tempe, and TSA was substantialiy harmed when the FAA made its fioal determination in

November 2001,

C. Factunal Suppaort for TSA's Position
I'SA’s legal theorics arc predicated, among other things, upon a determination that
Tempe did in fact make material misrepresentations to TSA, us follows:
(1)  The Response's statement that "prsliminary spproval® had been obtained from the
FAA.

The letter from Tempa's consultant that a stracturs under 230 feet AGL would
reocive more or less automatic FAA approval.

(2)

(3)  Tempe's later statements to KA A that a structure under 200 feet AGL would result
in virtually guaranteed approval.

ci68°'d vESOSBESEBks UL 0015 S8 B9 SAIIM & WOSIHUW H4 9V ST £88C ST el



800 seseq =01 001G G982 Z09-LOLd Ph:gl Z0-56-1BN  PeA[RIBY

MARISCAL WEEKS McINTYRE & FRIEDLANDER, P.A.

Mr. Will Manley
City Manager
City of Tempe
Murch 4, 2002
Pagc 7

(4) Tempe's feilure to share with TSA what it actually knew about the FAA's
approach to height iesues, when Tempae clearly had a duty not ta stand by silently.

III. Legal Claims

‘TS A may bring claims against Tempe on contract, or for negligent and / or intentional
tortious acts and / or omissions. Claims may include, but are not limited to, negligent and
intentional misrepresentation, fraudulent concealment, tortious interference with contractual
relations, breach of implied covenant of good faith and fair deating, and injurious falseshood, As
part of TSA's contract claim, the TSA may assert a claim against Tempe for bresching its duty to
act in good faith and deal fairly, and also breach of the contractual requirement o deliver a site

un which a stadium could be built.

IV. CONCLUSION

Baced on the facts and analysis set forth in this notice, TSA requests that Tempe
immediately reimburse TSA for any and all amounts expended as a consequence of Tempe’s
wrongfil conduct in regard to site-selection issues. As TSA. advised Tempe's representatives in
the January 3, 2002 meeting, the total of such amounts as of this date is $1,516,101.95. A
summary of the claimed expenditures is attached. If yom fail to make the reimbursement
demanded herein, TSA reserves all rights it has in this matter, including the right 10 commence

litigation against the City of Tempe based on the claims set forth In this notfce.
Respect{ully,

MARISCAL, WEEKS, MCINTYRE &
FRIEDLANDER, P.A.

David L. Thompson
For the Firm
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FAUsers\DIT\TQURISM & SPORTS AUTHORITY\Natice af Claim tg City of Termpe (v3).due
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Tourlsm and Sporis Authority
Tempe Site Coets - All

Pumose

Fennsmora Cralg, P. C.

Varlous
Varfous
Various
Various
Various

Mgagellan Property
Gity of Phoenix
FAA lasuss

Site sclection

Rosl Fsiate Mattars

Frladiob, Sanderaan, Payison & Tourltilioit

7/3101
Bfat1/01
8/30/01
10/31/04
11/30/01
11/30/01
1273101

FAA cansultant
FAA consultent
FAA consultant
FAA consuitant
FAA consultant
Courteay Discount
FAA consultant

Gaotechnical and Envirgpnmentai Consulting

3301 Phass |
4n3/o1 Phasa Il

4/26/0% Phase It

B22/01 Removal

6127/01 Removal

8/30/01 Removal

7i31/04 Ramoval

10/M10/01 Final site condition review

Hunt Congtruction Group, In¢,

3131101
8/30/01
Varioua

Permits
Plaza Design
Re-lneate and re-rlasign

Tetal Tempe Site Costs_ §

Amount

$ 6,718.45
7,154.18
25,002.32
88,601.27
322,647.98

449,918.18

5 ©4,758.08

130,283.U3

70,074.72

108,180.32

2,203.38
(41,308.00)

L2.07

3 564,744,841

$ 1,700.00
14,079.27
7,776.47
44,050.88
218,958.38
347.283.07
21,507.87

638.75

5 656,892.70

10,778.72
34,269.94
- @

g 45.046.66

1,516,101.95

88l

(&) Finai onsts assoclated with the Tempe slte are bsing adjusted and raconetied

Tompe Sit8 reinmwnubios Dag 2061 (Full}f
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